


I. INTRODUCTION

1. Plaintiffs are 80 and 70 years old. They have owned the Property at , 

Scottsdale, Arizona 85254 (APN 175-25-028) and have never sought to avoid this debt. 

2. Mr.  Owens has lived with Parkinson’s  disease for  twenty-five years,  has  survived four 

cancers, and carries a current Stage IV diagnosis. He has been hospitalized since September 

8, 2026, is being treated for pneumonia, and has no discharge date. He will be in hospital or 

in the care that follows on September 29, 2026, the date Defendants intend to sell the 

residence adapted for his care and to which he is to return.

3. In April 2025, when Plaintiffs were less than two months delinquent and no trustee’s sale had 

been noticed or scheduled, they sought a loan modification through the Neighborhood 

Assistance Corporation of America, a HUD-approved housing counseling agency. Select 

Portfolio Servicing, Inc. (“SPS”) refused to open a review and has refused ever since.

4. On September  18,  2026  SPS answered  a  complaint  filed  with  the  Consumer  Financial 

Protection Bureau (Exhibit G). The terms of that answer are set out at Section IV below. 

SPS has serviced this loan since June 3, 2024.

5. Plaintiffs submitted a complete loss mitigation application on August 21, 2026, thirty-nine 

days before the scheduled sale. SPS closed it three days later as not raising “an issue with 

the servicing of your account,” then denied it the following day without requesting a single 

document. 12 C.F.R. § 1024.41(g) prohibits the conduct of a foreclosure sale in those 

circumstances.

6. Separately, the Notice of Trustee’s Sale set this sale for May 26, 2026. It is now set for 

September 29, 2026. Under A.R.S. § 33-810(B), a noticed sale may be continued only by 

public declaration made at the time and place last appointed, and only to a date within 

ninety days. Plaintiffs have asked SPS, the Successor Trustee, his firm and the auctioneer, 

eight times in writing since September 9, 2026, to identify the date, place and person 

making each declaration, and to produce the record of it. No party has produced anything.



SPS has described the mechanism twice in writing, in its letter of August 5, 2026 and in its  

response to the Consumer Financial Protection Bureau of September 18, 2026. It states that 

a postponement "is done by public declaration only at the time and place appointed for the 

sale," and that "the auctioneer is required to state the new date and time for the sale."

On that account each continuance was an act performed at a fixed place and hour by an identified 

person and announced aloud. Plaintiffs asked for its four particulars: the date and time of 

each declaration, the place at which it was made, the date and time announced, and the 

name of the person who made it and the party on whose behalf. They asked the Successor 

Trustee, his firm, the auctioneer and the servicer. None has supplied any of the four.

7. SPS has given the Consumer Financial Protection Bureau two irreconcilable accounts of this 

account. In May 2025 it wrote that it had “completed a full review of the inquiry and the 

account,” upon an inquiry it captioned “Loss Mitigation.” On September 18, 2026 it wrote 

that it holds “no record of any prior loss mitigation assistance reviews for the account.”

8. SPS has produced the Note and Deed of Trust three times as the whole of its authority for  

refusing a modification. The Note contains no such restriction, and the Deed of Trust 

provides for modification in several places, among them a section captioned “Avoiding 

Foreclosure; Mitigating Losses.” It has advised Plaintiffs in writing upon two occasions 

that their obligation had been discharged in bankruptcy, which was untrue when each was 

written, and has sent at least fifteen letters offering the assistance it declines to consider, the 

most recent upon September 22, 2026.

9. Plaintiffs have been directed from one Defendant to another and back again. SPS attributes its 

refusal  to  the  requirements  of  the  Noteholder  and  supplied  an  address  for  it.  The 

Noteholder, U.S. Bank Trust Company, N.A., as trustee for COLT 2024-3, wrote upon June 

22, 2026 that it has no role in reviewing, approving or disapproving SPS’s loss mitigation 

decisions, and directed Plaintiffs back to SPS. SPS then directed Plaintiffs to the Successor 

Trustee, asking upon September 4, 2026 whether they had “reached out to the foreclosure 

attorney that we have on the file.” The Successor Trustee’s firm replied upon September 



10, 2026 that this “is an SPS file that requires us to let borrower or 3rd party to reach out” to 

SPS, and upon September 24, 2026 that it has “limited authority” and that Plaintiffs should 

“contact the loan servicer directly.” ServiceLink Auction, asked for the sale history, replied 

that it is “only the 3rd party auctioneer” and referred Plaintiffs back to the firm.

On the morning of September 24, 2026, an SPS representative stated on a recorded line that the 

account is "still in review," that the sale is "placed on hold because we’re doing the review," 

and, asked whether the sale would not proceed if the review were incomplete, answered 

"Correct." She did not identify what was under review. No postponement has been recorded 

and no date has been given, and the Successor Trustee’s published report showed this file as 

on hold for September 29, 2026 when Plaintiffs inspected it at 5:00 p.m. Mountain Time on 

Sunday, September 27, 2026.

Every call between Plaintiffs and SPS has been recorded by SPS on its own system, which 

announces the recording and requires the caller to consent, as Ms. Naylor has done each 

time. SPS therefore holds its own recording of every call quoted here. Ms. Naylor holds the 

audio and transcripts, available on request.

Since these papers were first  submitted SPS has written three times more, as set  out in the 

Declaration. It  has admitted that its  foreclosure notices wrongly stated that Plaintiffs’ 

bankruptcy had been discharged, has declined to produce the call recordings it holds, and 

has again promised a response within thirty days, which falls after the sale.

10. The route SPS itself identifies is closed. Its response of September 18, 2026 directs Plaintiffs 

to its Ombudsman Department “to discuss the postponement request.” When Ms. Naylor 

asked to be transferred there upon September 21, 2026, the representative attempted it and 

reported that the department was “not taking the call either,” because “unless we have a 

refinance,  a sale,  or you’re able to reinstate,  they actually can’t  transfer a call.”  The  

department named as the route to a postponement will not receive the request unless the 

borrower has already achieved one of the three outcomes that would make a postponement 

unnecessary.



The evidence in support is the Verified Complaint, which is sworn, and the Declaration of 

Elizabeth Naylor and the exhibits to it, filed under Ariz. R. Civ. P. 7.1(a)(4).

II. THE RELIEF SOUGHT

Plaintiffs do not seek to avoid this debt, and do not ask that any part of it be forgiven: not  

principal, not accrued interest, not fees. Every dollar owed would remain owed, and would be  

repaid over the remaining term or at maturity. Nor is this an attempt to postpone an inevitable 

outcome. The first Notice of Trustee’s Sale was not recorded until ten months after Plaintiffs first 

applied, and every request they have made since has been for the same thing.

Plaintiffs seek the modification to which an evaluation conducted according to law would 

entitle them: a reduction of the interest rate from 8.000 percent, an extension of the maturity date, 

and deferral of the arrears to the end of the term. SPS described all three in its letter of May 28,  

2026 under  the  heading “Modification”  (Exhibit  V).  On August  31,  2026,  Stacia  of  SPS’s 

Consumer Ombudsman Department proposed the deferral to Ms. Naylor, describing it as going “to 

the back end of the balance” with no interest accruing, and withdrew it four days later upon an 

interval she computed from the date of her own telephone call rather than from the date the 

application was received.

Plaintiffs are able to perform. Household income is $21,214.70 each month in pension and 

Social Security benefits, fixed for life, not subject to reduction or garnishment, and continuing in 

full to the survivor upon the death of either Plaintiff. The contractual payment is $12,392.05, being 

58.4 percent of that income. Each of the three terms sought would reduce that payment, not 

increase it. Plaintiffs have never asserted an inability to pay the contractual amount. What they 

cannot do is discharge the arrears in a single payment: the sum required to cure stood at $24,522.30 

when they first applied in April 2025, and stands at $240,605.29 today. They assert that they were 

never permitted to be evaluated for the terms upon which they could resume paying it.

12 C.F.R. § 1024.41 entitles Plaintiffs to an evaluation for every loss mitigation option 

available  to  them,  to  a  written  notice  stating  the  determination  as  to  each,  and,  where  a 

modification option is denied, to the specific reason for the denial together with the identity of the 



owner or assignee and the requirement relied upon. Plaintiffs have received none of the three. SPS 

has refused the evaluation, issued no determination, and declined for seventeen months to identify 

the provision it says forbids the relief. This dispute has been continuous since April 2025 and 

remains unresolved.

Plaintiffs ask that the sale be restrained so that the evaluation 12 C.F.R. § 1024.41(c)(1) 

requires is conducted, that the determination § 1024.41(c)(1)(ii) requires is issued, and that the 

record establishing the trustee’s authority to sell is produced. Neither can occur after a trustee’s 

deed is recorded, because A.R.S. § 33-811(B) and (C) will by then have foreclosed both questions.

III. LEGAL STANDARD

A party seeking a preliminary injunction must show (1) a strong likelihood of success on 

the merits, (2) the possibility of irreparable harm if the relief is not granted, (3) that the balance of 

hardships favors the party seeking injunctive relief, and (4) that public policy favors granting the 

relief. Fann v. State, 251 Ariz. 425, ¶ 16 (2021); Smith v. Ariz. Citizens Clean Elections Comm’n, 

212 Ariz. 407, 410 ¶ 10 (2006); TP Racing, L.L.L.P. v. Simms, 232 Ariz. 489, 495 ¶ 21 (App. 

2013); Shoen v. Shoen, 167 Ariz. 58, 63, 804 P.2d 787, 792 (App. 1990). Injunctive relief is 

authorized by A.R.S. § 12-1801, and may issue “to prevent future wrongs that are likely to occur.” 

TP Racing, 232 Ariz. at 495 ¶ 21.

Those factors are weighed upon a sliding scale. A movant may establish “either 1) probable 

success on the merits and the possibility of irreparable injury; or 2) the presence of serious 

questions and [that] the balance of hardships tip[s] sharply” in the movant’s favor. Smith v. Ariz. 

Citizens Clean Elections Comm’n, 212 Ariz. 407, ¶ 10, 132 P.3d 1187, 1190-91 (2006), quoting 

Shoen, 167 Ariz. at 63. The scale “is not absolute, but sliding,” so a strong showing upon the 

merits lessens the showing of irreparable harm required, and conversely. Id.

The Shoen criteria remain the governing standard in this State notwithstanding Winter v. 

Natural Resources Defense Council, Inc., 555 U.S. 7 (2008). IB Prop. Holdings, LLC v. Rancho 

Del Mar Apartments Ltd. P’ship II, 228 Ariz. 61, 65 (App. 2011). A movant in Arizona need 

therefore show the possibility of irreparable injury, not that such injury is likely.



The standard for issuing a temporary restraining order is the same as that for a preliminary 

injunction. Spears v. Ariz. Bd. of Regents, 372 F. Supp. 3d 893, 926 (D. Ariz. 2019). Such an order 

fixes a day upon which the defendant is to appear and show cause why a preliminary injunction 

should not issue, and continues in force until that hearing. See Firchau v. Barringer Crater Co., 86 

Ariz. 215, 344 P.2d 486 (1959). Plaintiffs ask that the order sought here so continue.

IV. LIKELIHOOD OF SUCCESS ON THE MERITS

Plaintiffs advance four independent grounds. The first arises wholly under Arizona law and 

requires no determination of any federal question. Should the Court take the view that a violation 

of 12 C.F.R. § 1024.41 sounds in damages under 12 U.S.C. § 2605(f) rather than in equity, the first 

and fourth grounds stand on their own. The facts supporting each are set out in the Verified 

Complaint and in the Declaration of Elizabeth Naylor filed herewith.

Plaintiffs anticipate reliance upon Cooper v. loanDepot.com LLC, No. CV-26-08177-PCT-

KML (D. Ariz. Aug. 26, 2026), in which the court denied a preliminary injunction upon the 

footing that 12 U.S.C. § 2605(f) authorizes damages rather than injunctive relief. That decision 

does not answer this application. It is a decision of a federal district court and is not binding upon 

this Court. It is distinguishable in any event. There the servicer acknowledged the application as 

complete, evaluated the borrower, and offered a VA 40-Year Modification which the borrower 

had neither accepted nor rejected; the motion advanced only two theories, being RESPA and an  

Arizona negligent undertaking; and the court expressly noted that its reasoning did not extend to 

injunctions granted upon state law grounds.

Plaintiffs do not contend that 12 U.S.C. § 2605(f) is itself a source of equitable relief. 

Regulation X matters here because it defines obligations SPS has not performed, and because the 

Deed of Trust adopts them as terms of an Arizona contract. The first ground below arises wholly 

under A.R.S. §§ 33-807 and 33-810(B); the fourth under that contract; and the fifth under the Fair 

Housing Act, which expressly authorizes injunctive relief. 42 U.S.C. § 3613(c)(1). Nor were 

Plaintiffs  offered  any  option;  SPS’s  own  personnel  could  not  determine  that  the  August 

application had been opened.

A. The continuance of the sale under A.R.S. § 33-810(B)



A.R.S. § 33-810(B) permits a noticed sale to be carried forward only “by giving notice of 

the new date, time and place by public declaration at the time and place last appointed for the sale,” 

and provides that any new sale date “shall be a fixed date within ninety calendar days of the date of 

the declaration.” The same subsection requires the trustee, on request, to make available the date 

and time of the next scheduled sale. The power of sale is conferred by A.R.S. § 33-807 and is 

exercisable only upon compliance with the conditions the statute prescribes.

At least two declarations were required to carry the sale from the noticed date to September 

29, 2026. Plaintiffs have requested the particulars of each upon eight occasions since September 9, 

2026, of the Successor Trustee, of his firm, of the auctioneer and of the servicer. Nothing has been 

produced by any of them. The auctioneer wrote upon September 11, 2026 that it is “unable to send 

any log entry or summary,” and its representative, searching its records upon the telephone, saw no 

postponement recorded there. SPS, which has twice described the mechanism in writing, has never 

stated that it was followed here. The Successor Trustee’s firm has twice confirmed the September 

29 date while declining to say how that date was reached.

Either the declarations were made, in which case the record exists within Defendants’ 

possession, or the date was arrived at by other means, in which case it was not lawfully continued. 

The record establishing the Successor Trustee’s authority to conduct this sale lies exclusively 

within Defendants’ control. They have not produced it. A sale conducted upon that footing is 

irrevocable, and A.R.S. § 33-811(B) will render the question unreviewable upon recording of the 

deed. That is a serious question going to the merits, and the balance of hardships tips sharply. 

Shoen, 167 Ariz. at 63.

The consequence is not merely evidentiary. A notice of sale carries forward only through 

the mechanism of A.R.S. § 33-810(B).  If  that  mechanism was not  employed, the Notice of 

Trustee’s Sale recorded February 20, 2026 does not authorize a sale on September 29, 2026; a  

fresh notice under A.R.S. § 33-808 would be required, and no sale could be held sooner than the 

ninety-first day after its recording. A sale conducted on September 29 would then be conducted 

without statutory authority, and the trustee’s deed would recite a compliance that did not occur.

B. The prohibition in 12 C.F.R. § 1024.41(g)



12 C.F.R. § 1024.41(g) provides that where a complete loss mitigation application is 

received more than thirty-seven days before a foreclosure sale, the servicer “shall not . . . conduct a 

foreclosure sale” unless it has sent the notice required by § 1024.41(c)(1)(ii) stating that the 

borrower is not eligible for any option and any appeal period has expired, the borrower has 

rejected all  options offered, or the borrower has failed to perform under an agreement.  The 

application was received thirty-nine days before the sale. None of the three conditions obtains.

The denial of August 25, 2026 does not satisfy the provision. It states ineligibility for “one 

or more resolution options” and offers an alternate option; a notice in those terms is not a notice of 

ineligibility for any option, and by its terms cannot be. The application was complete when 

submitted and, in the alternative, became facially complete within the meaning of 12 C.F.R. § 

1024.41(c)(2)(iv), SPS having identified no borrower-controlled information as missing. SPS did 

not issue the notice of complete application required by § 1024.41(c)(3), and did not evaluate  

Plaintiffs for the options available to them as § 1024.41(c)(1)(i) requires.

Two answers have been given, and they destroy one another. The first is that Plaintiffs were 

too late. That is wrong upon the arithmetic: thirty-nine days is more than thirty-seven, and 12 

C.F.R. § 1024.41(b)(3) measures the interval from the date the complete application is received, 

not from the date of a later telephone call. The second is that no review has ever occurred, which is 

what SPS told the Consumer Financial Protection Bureau on September 18, 2026. Upon that 

account SPS never applied the thirty-seven day rule at all.

Reliance upon 12 C.F.R. § 1024.41(i) is not available to SPS. That provision excuses a 

servicer only where it “has previously complied” with § 1024.41 as to a complete application. SPS 

has stated in writing that it holds no record of any prior review. Nor is the appeal exception  

available: § 1024.41(g)(1) requires that the appeal process under § 1024.41(h) be inapplicable, and 

the Official Interpretations provide that an application received when no sale is scheduled is 

treated as received more than ninety days before any sale. No sale was scheduled in April 2025, 

and no appeal was ever afforded.



The two statements SPS has made to the same regulator cannot both be accurate, and each 

is admissible against it as the statement of a party opponent. Ariz. R. Evid. 801(d)(2). If a review 

was conducted in 2025,  SPS owed the notice under § 1024.41(c)(1)(ii),  the reason under § 

1024.41(d) and the appeal rights under § 1024.41(h), none of which issued. If none was conducted, 

§ 1024.41(i) fails upon its own terms. 

C. The Notice of Error and 12 C.F.R. § 1024.35(e)(3)

Errors 1, 2 and 7 of the Notice of Error served September 15, 2026 are asserted under 12 

C.F.R.  §  1024.35(b)(9)  and (b)(10).  For  errors  so asserted,  §  1024.35(e)(3)(i)(B) requires  a 

response  prior  to  the  date  of  a  foreclosure  sale,  or  within  thirty  business  days  of  receipt, 

“whichever is earlier,” and § 1024.35(e)(3)(ii) provides that a servicer “may not extend” that 

period. The exclusion at § 1024.35(f)(2) reaches only a notice received seven or fewer days before 

a sale; this notice was received fourteen days before. The saving provision at § 1024.35(i)(2) 

applies “except as set forth in this section with respect to an assertion of error under paragraph (b)

(9) or (10)” of that rule.

The obligation is mandatory and the period cannot be enlarged, so SPS cannot both conduct 

the sale upon September 29 and comply with it. The Official Interpretations to Regulation X, 

Supplement I to Part 1024, ¶ 35(e)(3)(i)(B)-1, provide that a servicer unable to comply by the 

earlier of the sale or the thirty-day period may cancel or postpone the sale and thereby comply by 

responding before the rescheduled date. SPS has neither responded nor postponed.

D. Breach of the Deed of Trust

The Deed of Trust is an Arizona contract, and its terms condition the exercise of the power 

of sale. Section 26(b) provides that upon an uncured default the Lender “may invoke the power of 

sale and any other remedies permitted by Applicable Law.” Section 26(c) requires the Trustee to 

sell the Property at public auction “at a time permitted by, and in accordance with Applicable 

Law,” and permits postponement “by public announcement at the time and place of any previously 

scheduled sale.”

Section 9(b),  captioned “Avoiding Foreclosure;  Mitigating Losses,”  provides  that  the 

Lender “may work with Borrower to avoid foreclosure and/or mitigate Lender’s potential losses, 



but is not obligated to do so unless required by Applicable Law.” Section (H) defines Applicable 

Law as “all controlling applicable federal, state, and local statutes, regulations, ordinances, and 

administrative rules and orders (that have the effect of law).” Section (W) defines RESPA to 

include “its implementing regulation, Regulation X (12 C.F.R. Part 1024).” Section 17 provides 

that the instrument “is governed by federal law and the law of the State of Arizona.” Section 22 

confers  upon  the  Loan  Servicer  authority  to  “perform  any  other  mortgage  loan  servicing 

obligations” and to “exercise any rights under the Note, this Security Instrument, and Applicable 

Law on behalf of Lender.”

U.S. Bank is the party contractually bound by the Deed of Trust, and SPS acts as its 

authorized servicer and agent in the exercise of the rights it confers, as Section 22 provides and as 

SPS has itself asserted in writing. It follows that the obligations of 12 C.F.R. § 1024.41 are terms 

of the instrument, and that compliance with them is a condition of the exercise of the power of sale. 

A sale held in contravention of § 1024.41(g) is not a sale held “at a time permitted by” Applicable 

Law, and the power exercised to bring it about is not a remedy “permitted by Applicable Law.” 

The requirement of a public announcement upon postponement is likewise contractual as well as 

statutory. This ground does not depend upon whether Regulation X affords injunctive relief; it 

depends upon the terms of an Arizona contract.

The instruments SPS relies upon contain no provision prohibiting a modification, and SPS 

has identified none. The obligation to evaluate arises under 12 C.F.R. § 1024.41(c)(1) in any event, 

and is not conditioned upon the terms of the security instrument.

E. The request for reasonable accommodation

42 U.S.C. § 3604(f)(3)(B) and A.R.S. § 41-1491.19 make it unlawful to refuse to make 

reasonable accommodations in rules, policies, practices or services when such accommodations 

may be necessary to afford a person with a handicap equal opportunity to use and enjoy a dwelling. 

The Department  of  Housing and Urban Development has identified mortgage servicing and 

assistance with home loan modification as activities to which those provisions apply.



The request  was made in  these terms.  Mr.  Owens’s  conditions,  described above,  are 

physical impairments which substantially limit one or more major life activities. Upon September 

12 and again upon September 15, 2026, in writing to SPS at the address it designates, Plaintiffs 

identified those conditions, stated that he had been hospitalized since September 8, 2026, that he 

required assistance around the clock,  and that  he was unable  to  participate  in  any decision 

concerning the Loan. They asked SPS to change one practice: to move the sale date so that the 

account could be evaluated while he was unable to take part, the residence in question being the 

single-story dwelling adapted for his care and the one to which he is to be discharged. The 

accommodation is necessary by reason of the disability because it is the hospitalization and the 

conditions producing it that prevent his participation. SPS has not granted the request, has not  

refused it, has sought no further information, and has issued no determination of any kind.

Unlike RESPA, the Fair Housing Act expressly authorizes temporary restraining orders 

and  permanent  or  temporary  injunctions.  42  U.S.C.  §  3613(c)(1).  This  ground  is  therefore 

unaffected by the reasoning in Cooper.

V. IRREPARABLE INJURY

Harm is irreparable when it is not remediable by damages. Shoen, 167 Ariz. at 63, 804 P.2d 

at 792. Each parcel of real property is unique, and the loss of a home is not compensable in money.

The injury is not only the loss of the Property. A.R.S. § 33-811(B) makes the recitals in a  

trustee’s  deed  conclusive  in  favor  of  a  purchaser  for  value,  and  §  33-811(C)  extinguishes 

Plaintiffs’ defenses altogether absent an order entered before 5:00 p.m. on September 28, 2026.  

See Zubia, 408 P.3d at 1252. If the sale proceeds, the questions this Court is asked to preserve 

become unreviewable, and the remedy is lost with the house.

The residence has been adapted for Mr. Owens’s care. The loss of a residence adapted for 

his care is not a harm that money restores to a man in Mr. Owens’s circumstances.

VI. BALANCE OF HARDSHIPS

The hardship to Defendants is delay. The hardship to Plaintiffs is the loss of their home, of 

every defense to the sale, and of the residence adapted for a hospitalized man’s care. Defendants’ 



lien is unaffected, and the Property is occupied and insured at Plaintiffs’ expense. What Plaintiffs 

ask of this Court is what Defendants have twice done without being asked, and now say they have 

done again. The difference is that an order of this Court cannot be withdrawn at an hour’s notice 

without telling anyone.

Plaintiffs  are  able  to  perform upon the fixed income set  out  above.  Plaintiffs  seek a 

modification of terms: a rate reduction, an extension of maturity, and deferral of arrears to the end 

of the term, each of which SPS itself described as a change it might make under the heading 

“Modification” in its letter of May 28, 2026 (Exhibit V), and one of which Stacia of its Consumer 

Ombudsman  Department  offered  to  Ms.  Naylor  on  August  31,  2026  (Exhibit  R)  before 

withdrawing it four days later on a miscounted interval.

VII. PUBLIC POLICY

Regulation X exists to ensure that borrowers are evaluated before their homes are sold, and 

Arizona’s trustee’s sale statutes confer the extraordinary power of sale without judicial process 

upon condition of strict compliance. Public policy is not served by a sale conducted while the 

servicer declines to say whether it ever evaluated the borrowers, and while no party will produce 

the record establishing that the sale was lawfully continued.

VIII. SECURITY

Rule 65(c) provides that a temporary restraining order or preliminary injunction issues only 

if the movant gives security “in an amount that the court considers proper to pay the costs and 

damages sustained by any party found to have been wrongfully enjoined or restrained.” The 

amount is committed to the sound discretion of the trial court, and that discretion extends to  

requiring no security at all. Two things follow from the words of the rule. The first is that the sum 

secured is the loss caused by the restraint and nothing else: not the value of the collateral, not the 

sums in arrears, not the amount in controversy. The second is that the loss must be one the enjoined 

party would sustain, which requires Defendants to identify it. They have not been asked to do so 

because  this  application is  the  first  occasion upon which security  has  arisen,  and Plaintiffs 



anticipate  that  they  will  be  unable  to  identify  any.  Measured  against  the  function  the  rule 

prescribes, no security is proper here.

1. There is no loss for security to secure. The injunction restrains a sale. It does not impair the  

lien, disturb its priority, release the debt, or prevent the accrual of interest, late charges, 

advances or fees, each of which continues throughout any period of restraint. Defendants’ 

security interest remains unimpaired and their claim grows rather than diminishes with 

time. A restraint during which Defendants’ claim continues to grow does not occasion the 

loss Rule 65(c) secures.

2. The collateral is preserved at Plaintiffs’ expense. The Property is occupied, insured, and its  

taxes are paid through the escrow account SPS administers. Defendants face no vacancy, no 

waste,  no uninsured casualty  and no tax delinquency,  and Plaintiffs  will  continue to 

maintain it throughout. A bond is not required to protect a collateral position the enjoined 

party is not paying to maintain.

3. Defendants have twice elected the very delay for which they would now be compensated, 

continuing this sale from May 26 to July 28, 2026 and again to September 29, 2026 upon 

their own instruction and without seeking security from anyone. As recently as September 

21, 2026 the Successor Trustee’s firm described the matter as “on hold at this time by our 

client SPS.” A party in that position cannot contend that a further interval ordered by this 

Court will occasion it compensable damage.

4. The delay is of Defendants’ own making. Had SPS evaluated the application it has held since 

August 21, 2026 and issued the notice 12 C.F.R. § 1024.41(c)(1)(ii) requires, the matter 

would have been determined before the sale date and this application would have been 

unnecessary. A party whose own noncompliance created the need for an injunction should 

not be secured against the consequences of it.

5. Any loss Defendants could identify is speculative and recoverable. The Property remains 

subject to the power of sale throughout, and if Defendants prevail the sale proceeds upon a 

fresh date with the debt grown larger. The costs of re-noticing are modest, chargeable to the 



account under the Deed of Trust,  and recoverable from the proceeds. Defendants can 

identify no loss both attributable to the restraint and unrecoverable, which is the only loss a 

bond secures.

6. Security is not a test of a borrower’s capacity to repay, and if it were, Plaintiffs would satisfy 

it: the fixed income set out above exceeds the contractual monthly payment, and the terms 

they ask to be evaluated for would reduce that payment. What Plaintiffs are unable to do is 

convert monthly benefit income into a lump sum held against an injunction, which is a 

different thing altogether.

7. Mr. Owens is a plaintiff in this action and a borrower upon the Loan. He has been hospitalized 

since September 8, 2026 and has no discharge date. He cannot attend a hearing, cannot 

instruct upon the conduct of this application, and cannot take any step to protect his interest 

in the Property. His statutory right to object to this sale expires at 5:00 p.m. upon September 

28, 2026 under A.R.S. § 33-811(C), and will expire while he is in hospital whether or not he 

is capable of exercising it.

8. Security fixed by reference to the value of the Property, or to the arrears, would bear no 

relation to any loss the restraint could occasion. Its practical effect would be to condition 

Mr. Owens’s access to this Court, during the only period in which his rights survive, upon 

the posting of a sum he is in no position to arrange. Rule 65(c) commits the amount to the 

Court’s discretion, and the discretion is not exercised by fixing a figure unrelated to any 

loss and beyond the reach of a party who cannot act.

9. Plaintiffs’ conduct, set out in the introduction above, bears upon the exercise of the Court’s  

discretion. They sought assistance before any sale was noticed, have applied four times, 

disclosed the dismissal of their bankruptcy rather than allowing SPS to proceed upon a 

misapprehension in their favor, gave written notice twice before coming to this Court.

Rule 65(c) secures an enjoined party against loss occasioned by the restraint. Defendants 

sustain no such loss here. A requirement of substantial security would not protect them against 

anything; it would determine this application before the questions it raises are reached, and would 



do so upon the last business day before a sale that extinguishes Plaintiffs’ defenses. Plaintiffs 

request that security be waived.

IX. NOTICE

This application is made on notice, as set out in the Certificate of Notice filed herewith, and 

Plaintiffs do not ask the Court to proceed without notice under Ariz. R. Civ. P. 65(b)(1). Plaintiffs 

additionally advised the Successor Trustee’s firm in writing on September 21, 2026 that, absent 

production of the declaration record or written confirmation that the sale would not proceed,  

application would be made to this Court. Plaintiffs set a deadline of 12:00 p.m. on September 22, 

2026 for a response. That hour passed without one. No Defendant has produced the record or 

confirmed in writing that the sale will not proceed.

Should the Court consider the notice given to be insufficient for any purpose, the Verified 

Complaint and the Declaration of Elizabeth Naylor set out specific facts showing that immediate 

and irreparable injury will result before Defendants can be heard in opposition: the sale is set for  

10:00 a.m. on September 29, 2026, and upon recording of a trustee’s deed A.R.S. § 33-811(B) 

renders  the  recitals  conclusive  in  favor  of  a  purchaser  for  value  and  A.R.S.  §  33-811(C) 

extinguishes every defense and objection Plaintiffs have. Ariz. R. Civ. P. 65(b)(1).

X. CONCLUSION

Plaintiffs do not ask this Court to determine the merits of their claims upon this application. 

They ask that the sale be restrained until the questions raised can be determined. If the declarations 

required by A.R.S. § 33-810(B) were made, Defendants can produce the record. If SPS evaluated 

the application, it can produce the determination required by § 1024.41(c)(1)(ii). If a provision of 

the instruments forbids a modification, SPS can identify it. Each of those matters lies within 

Defendants’ control.

What Plaintiffs cannot do is obtain those answers afterwards. Upon recording of a trustee’s 

deed, A.R.S. § 33-811(B) and (C) render the recitals conclusive and extinguish every defense not 

raised in an action in which relief is granted before 5:00 p.m. on September 28, 2026. The 

questions would not be resolved. They would be foreclosed.



Absent an order, the Property will be sold upon September 29, 2026 upon a notice no party 

has shown was lawfully continued, by a servicer which has told a federal regulator that it holds no 

record of reviewing the account, while Mr. Owens remains in hospital. The restraint sought would 

occasion Defendants no loss they cannot recover. Its absence would extinguish Plaintiffs’ defenses 

under A.R.S. § 33-811(C) and their interest in the Property.

XI. PRAYER FOR RELIEF

Plaintiffs respectfully request that the Court:

1. Enter a temporary restraining order enjoining Defendants, their officers, agents, employees, 

attorneys and all persons in active concert with them from conducting, holding, crying or 

permitting to be conducted the trustee’s sale of the Property set for September 29, 2026 at 

10:00 a.m., and from recording any trustee’s deed in respect of any such sale, pending 

further order of this Court;

2. Order Defendants to show cause upon a date certain why a preliminary injunction should not 

issue upon the same terms, and that the temporary restraining order continue in force until 

the Court has ruled;

3. Order that security under Rule 65(c) be waived;

4. Order Defendants to produce forthwith, and before any sale is conducted, the record of each 

public declaration, if any, by which the sale noticed for May 26, 2026 was continued, 

including for each the date and time, the place, the date continued to, and the identity of the 

person making it and the party on whose behalf, together with all crier’s logs, sale sheets, 

postponement logs, auction reports, recordings and invoices reflecting attendance at the 

sale upon each such date; and

5. Grant such other relief as the Court deems just.

DATED this 24th day of September, 2026.

/s/ Elizabeth Naylor
Elizabeth Naylor, Plaintiff Pro Se

/s/ Ronald Owens
Ronald Owens, Plaintiff Pro Se











































































































































































































































































































































4. Our household income used to include earnings from small family businesses along with our 

pension and Social  Security benefits.  Those businesses stopped operating for  reasons 

outside our control, and our income became the fixed pension and Social Security benefits 

described below. We kept the loan current through February 2025.

5. In April 2025, when we were less than two months behind on the loan and before any trustee’s 

sale had been noticed or scheduled, we asked SPS for a loan modification through NACA, a 

HUD-approved housing counseling agency. SPS refused to open a review.

6. Since then I have asked SPS in writing, at least six times, to tell me which provision of the  

Note, the Deed of Trust, or any investor instrument prevents a modification of our loan. I 

have never been given a section number, a date, or the name of a party.

7. What SPS has given me, three times over, is the Note and the Deed of Trust themselves, 

described each time as all of the documentation it relied upon. I have read both. Neither 

contains  any  provision  prohibiting  a  modification.  The  Deed  of  Trust  provides  for 

modification  in  several  places,  including  a  section  headed  “Avoiding  Foreclosure; 

Mitigating Losses.” I have asked SPS to point to the sentence it relies upon within the 

documents it sent me, and it has not done so.

8. On April 28 and May 6, 2025 we applied through NACA. A further request appears in SPS’s 

own records in February 2026, which we were never told about and learned of only on 

September 1, 2026, when an SPS specialist found it while I was on the telephone. We 

applied again through the portal on May 29, 2026, and were denied four days later without 

any document being requested. The August 2026 application described below was our 

fourth.

9. On September 1, 2026 an SPS specialist told me she was not sure the account had ever been 

reviewed for any assistance options. On September 4, 2026 another told me she could not 

see where anyone had opened the August request. On September 18, 2026 SPS wrote to the 

Consumer Financial Protection Bureau that it has no record of any prior loss mitigation 

assistance reviews for the account.



10. On August 21, 2026 at 11:47 a.m., I uploaded a complete loss mitigation application to 

SPS’s customer portal under SPS’s own category for mortgage assistance documents, and 

sent the same package by Priority Mail Express that day. I retained a screen capture of the 

portal submission showing the account number, date, time, and category. SPS closed the 

submission on August 24 as not raising a servicing issue and denied it on August 25 without 

asking me for any document.

11. Between August 17 and September 4, 2026, four SPS representatives told me the sale would 

not go forward. I told each of them that our bankruptcy had been dismissed. Every call was 

recorded by SPS. Its system announces on each call that the call will be recorded and asks 

the caller to press a key to consent, which I did every time, so SPS holds its own recording 

of every call I describe. I recorded them as well. I hold the audio and written transcripts of 

all of my calls with SPS, and can produce them.

12. Beginning September 9, 2026, I asked seven times in writing for the record of each public  

declaration that continued this sale from May 26 and July 28, 2026. I addressed or copied 

every request to the Successor Trustee, wrote four times to his firm, once to the auctioneer, 

and three times to SPS, including in a Notice of Error served September 15, 2026. Each 

time I asked for the date and time of each declaration, if any, the place it was made, the date 

and time to which the sale was continued, the name of the person who made it and on whose 

behalf, and the record of it. No one has given me any of it.

13. On  September  15,  2026,  ServiceLink  Auction’s  representative  checked  ServiceLink’s 

records while I was on the telephone and told me that he saw no postponement recorded 

there.

14. On September 21, 2026, an SPS representative told me the sale is proceeding and that SPS 

will not postpone it. That same afternoon, the Successor Trustee’s firm wrote that the 

foreclosure is “on hold at this time by our client SPS” and again directed me to SPS. No one 

has told me in writing that the sale will not take place on September 29.



15. On September 12 and September 15, 2026 I asked SPS in writing to postpone the sale as a 

reasonable accommodation for my husband, and I renewed that request in my letters of 

September 21 and September 23, 2026. I have received no determination of any kind.

16. Our household income is $21,214.70 each month in pension and Social Security benefits. It 

is fixed for life, cannot be garnished, and continues in full to whichever of us survives. Our 

contractual payment is $12,392.05. We also expect income from our businesses to resume, 

but nothing we ask for depends upon it.

17. We are not asking for any part of this debt to be forgiven. The arrears would remain owing in 

full. What we have asked for is a modification of the terms of the loan, and we would want 

the terms SPS itself describes: a lower interest rate, a longer term, and the arrears moved to 

the end of the loan so that they are paid at maturity rather than in one payment now. None of 

them reduces what we owe. What we cannot do is pay $240,605.29 at once, and that figure 

grew to its present size during the seventeen months in which SPS declined to review us.

18. We cannot post a large bond, because our income does not accumulate into savings.

19. The matters stated in the Verified Complaint filed herewith are true of my own knowledge, 

except as to those matters stated upon information and belief, and as to those I believe them 

to be true.

20. Upon the morning of September 24, 2026, at 6:54 a.m., Mr. Gomez-Jaramillo of Tiffany & 

Bosco replied to my letter of September 23. He wrote that the firm had “forwarded your 

correspondence to the loan servicer for review,” that “our firm has limited authority with 

respect to negotiating foreclosure alternatives,” and that I should “contact the loan servicer 

directly regarding any foreclosure alternatives.” He did not produce the record of any 

public declaration, did not address that request at all, and did not say that the sale would be 

postponed or cancelled. Neither Ms. Hamlin nor Mr. McDonald, each of whom was a direct 

recipient of that letter and of the letter of September 21, has replied at any time. I am 

directed to the servicer, which upon September 18, 2026 directed me to its Ombudsman 

Department, which upon September 21 declined to take the call.



21. Upon the morning of September 24, 2026 I telephoned SPS and spoke with Dee. I asked 

what the status was, the sale being set for Tuesday. She said the account is “still in review,” 

that there is “no update at this time,” and that the sale “right now, that’s placed on hold 

because we’re doing the review.” I asked whether, if the review were not complete, the sale 

would not proceed. She answered: “Correct. The sale’s on hold while it’s in the review 

process.” She said that a submission had been received, that it “can take up to 30 days,” that 

SPS would “contact you in writing,” and that she could give me no date. She did not say  

what was under review, and did not say that it was a review of a loss mitigation application. 

That call was recorded by SPS upon its own system and by me.

22. The SPS representatives I spoke with, and whose statements I describe, were: Danny on 

August 17, 2026; Sierra of the bankruptcy department on August 20, 2026; Stacia of the 

Consumer  Ombudsman Department  on  August  31  and  September  4,  2026;  Frida  on 

September 1, 2026; Markevius on September 4, 2026; Maria on September 11, 2026; 

Charlie on September 15, 2026; Edith on September 16, 2026; Sheila on September 18, 

2026; Kelly on September 21, 2026; Brandy on September 23, 2026; Dee on September 24, 

2026; and Alyssa on September 26, 2026.

I hold the audio recording and a written transcript of each of those calls. SPS holds its own 

recording of each of them, its system having announced the recording and required my 

consent at the outset of every call. The recordings and transcripts are available to the Court 

on request.

23. On September 26, 2026 I spoke with Alyssa, who said that the sale date is still listed for 

September 29, 2026 and has not moved, that the foreclosure department is closed for the 

weekend and could not remove the date, and that if the attorney had paused the sale SPS 

would update its system when Monday came. She gave me no new date and confirmed no 

postponement had been recorded.

24. I have been told that the sale would not proceed upon five separate occasions by five 

different  representatives  of  SPS,  upon  August  17,  September  4,  September  18  and 



September 24, 2026. Upon each occasion no postponement was recorded, no new date was 

given, and the sale set for September 29, 2026 remained upon the calendar. I have no 

writing from SPS or from the Successor Trustee postponing or cancelling it.

25. I checked the Successor Trustee’s published report again at 12:15 p.m. on September 24, 

2026, immediately before these papers were filed. It continues to show this file as on hold 

for the sale set September 29, 2026. No cancellation has been recorded and no new sale date 

has been given to me.

26. The exhibits referred to in this declaration and the accompanying application are true and 

correct copies of the documents they purport to be, and the transcript excerpts are accurate 

transcriptions of recordings I hold.

27. I checked the Successor Trustee’s published report again at 5:00 p.m. Mountain Time on 

Sunday, September 27, 2026. It continues to show this file as on hold for the sale set  

September 29, 2026. No cancellation has been recorded and no new sale date has been 

given to me.

28. On September 24, 2026 SPS wrote to me stating that during a routine audit it had discovered 

that its recent response contained an error, and that its foreclosure notices had stated the 

bankruptcy was discharged when its records show it was dismissed. On the same day it 

wrote that it would not provide the recorded telephone conversations.

29. On September 25, 2026 SPS acknowledged my letter of September 23 and stated that it  

would respond within thirty days, which is after the sale. On the same day it wrote again 

identifying the Noteholder and instructing that requests for assistance be directed to SPS, 

and supplied the same Boston address to which my certified mail of June 3, 2026 was never 

delivered.

30. On the morning of September 26, 2026 I telephoned SPS and spoke with a representative 

who said the sale date is still listed for September 29, 2026, that it has not moved, and that 

the foreclosure department is closed until Monday. No postponement has been recorded 

and no new date has been given to me.



I declare under penalty of perjury under the laws of the State of Arizona that the foregoing 

is true and correct.

Executed this 24th day of September, 2026, at Scottsdale, Arizona.

/s/ Elizabeth Naylor
Elizabeth Naylor, Plaintiff Pro Se





3. Tiffany & Bosco, P.A., the firm conducting the sale, by electronic mail to @tblaw.com, 

@tblaw.com and sales@tblaw.com on September 24, 2026.

4. U.S. Bank Trust Company, National Association, not in its individual capacity but solely as 

trustee for COLT 2024-3 Mortgage Loan Trust, through Select Portfolio Servicing, Inc., by 

the electronic mail and portal upload described in paragraph 1 above. Section 22 of the 

Deed of Trust authorizes the Loan Servicer to exercise the Lender’s rights upon its behalf, 

SPS has stated that all requests are to be directed to it, and the Noteholder wrote on June 22, 

2026 that it has no role in these decisions and directed Plaintiffs to SPS.

Plaintiffs  proceed in  this  manner  because  the  only  address  SPS has  supplied for  the 

Noteholder does not receive mail. On SPS’s written direction Plaintiffs wrote to the Noteholder at 

One Federal  Street,  EX-MA-FED, Boston,  by certified mail  on June 3,  2026.  It  was never 

delivered,  the Postal  Service recording a forwarding on June 9,  2026 and no delivery scan. 

Plaintiffs reported that failure to SPS. On September 18, 2026 SPS supplied the same address 

again, describing it as contact information for the owner of the account.

5. ServiceLink Auction, LLC, which conducts the sale upon the Successor Trustee’s instruction, 

by  electronic  mail  to  info@servicelinkauction.com  and 

@servicelinkauction.com on September 24, 2026.

We further certify that, before making this application, Plaintiffs gave Defendants written 

notice of the relief now sought and an opportunity to avoid it. On September 21, 2026 Plaintiffs 

wrote to Tiffany & Bosco, P.A., copied to SPS by portal upload, requesting the record of each 

public declaration continuing the sale, or written confirmation that the September 29 sale would 

not be conducted, by 12:00 p.m. on September 22, and stated that application would otherwise be 

made to this Court. They wrote again on September 23, setting out further grounds and requiring a 

response by 12:00 p.m. on September 24. Neither the record nor any confirmation has been 

provided.

Plaintiffs do not request that this Court proceed without notice to the adverse parties.



We declare under penalty of perjury that the foregoing is true and correct.

Executed this 24th day of September, 2026.

/s/ Elizabeth Naylor
Elizabeth Naylor, Plaintiff Pro Se

/s/ Ronald Owens
Ronald Owens, Plaintiff Pro Se







