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L. Preliminary Statement

Petitioner, Elizabeth Ann Naylor Owens, respectfully petitions this Honorable Court to reopen
probate proceedings for the estate of her mother, Elizabeth Williams Naylor, in order to compel a
complete fiduciary accounting, restore misappropriated assets, and address significant breaches
of fiduciary duty by co-trustees Mr. Guy Markley Naylor and Dr. Dale Gunn. This petition is
filed under New Mexico probate law and the New Mexico Uniform Trust Code (NMSA 1978, §§
46A-1-101 et seq.), which empowe'rs this Court to intervene in cases of fiduciary malfeasance,
undue influence, and violations of fiduciary obligations that result in unjust harm to

beneficiaries.

II. Background and Relevant History



. Decedent’s Trust and Will: On May 24, 2011, while gravely ill, Elizabeth Williams
Naylor executed both a Last Will and Testament and a trust agreement, establishing the
Elizabeth Williams Naylor Protective Living Trust (“the 2011 Trust”) to provide for
the equal division of her estate’s assets between her two children, Mark Naylor (hereafter
“Mr. Naylor”) and Petitioner, Elizabeth Ann Naylor Owens. The 2011 Trust and Will
were prepared by the co-trustees’ attorney, F. Vaughan Thomas, whose staff notarized the

documents.

. Trust Provisions: The 2011 Trust directed that all assets be distributed “outright, free of
trust” to both beneficiaries upon the decedent’s death, which occurred on November 24,
2011. The trust’s explicif.. directive was for assets to be distributed promptly and without
restriction, reflecting the decedent’s clear intent for her children to receive equal and

unrestricted access to their inheritance.

. Designation of Fiduciaries: Mr. Naylor and Dr. Dale Gunn were appointed as co-trustees
of the 2011 Trust, with Mr. Naylor also designated as the Personal Representative of the

| estate. As co-trustees, Mr, Naylor and Dr. Gunn assumed full control over the decedent’s
real and personal property, thereby taking on fiduciary duties to act solely in the best

interest of the beneficiaries.

. Failure to Distribute Assets: It has now been thirteen years since the decedent’s passing,

and no personal property, including valuable art, antiques, or personal effects, has



been distributed to Petitioner. This prolonged delay, coupled with the co-trustees’
continued exclusive control over estate assets, constitutes a clear violation of the trust’s
mandate for immediate, free-of-trust distribution. The failure to execute distributions over

such an extended period constitutes a severe breach of fiduciary duty, neglect, and

disregard for the decedent’s express wishes.

. Probate Filing History and Inconsistent Inventory and Appraisal: On September 20,
2012, the co-trustees filed an Inventory and Appraisal of Estate with thé probate court,
which reported the estate’s total value as $328,394.73 . However, when the co-trustees
presented a Non-Judicial Settlement Agreement (NJSA) in 2022, they listed the estate’s
value as $572,794.73. This discrepancy of $244,400 raises concerns about the accuracy
and completeness of the 2012 inventory, suggesting that significant assets, such as the
family home, may have been omitted or undervalued. This lack of clarity necessitates a

thorough review and accounting to ensure proper administration of the estate.

. Administrative Closure of Probate Without Final Distributibn: Despite the decedent’s
passing in 2011, probate was closed administratively in February 2018, according to
court records, without a complete and final distribution of estate assets. This
administrative closure did not equate to a full legal resolution; rather, it reflects an
unresolved status in which the co-trustees failed to fulfill their fiduciary duties to provide
accountings, distribute assets, or manage estate property as directed by the 2011 Trust.

The administrative closure effectively allowed the co-trustees to retain control over estate



assets, delaying rightful inheritance for beneficiaries and enabling potential

misappropriation of estate property without oversight.

. Execution of the Non-Judicial Settlement Agreement (NJSA) under Duress: On or
about May 22, 2022, Mr. Naylor and Dr. Gunn presented the NJSA to Petitioner,
ostensibly to obtain her “approval” for their administration of the trust and release them
from further accountability. At this time, Petitioner was in urgent need of financial
assistance. Dr. Gunn offered a personal loan to Petitioner, but he conditioned this loan
upon her signing the NJSA. The loan terms inclﬁded interest and were secured against
Petitioner’s inheritance, effectively using her own estate interest as collateral. This
arrangement, exploiting her financial vulnerability, coerced her into signing the NJSA
under duress. Conditioning a personal loan on her compliance with the NJSA violates
fiduciary obligations and prioritizes the co-trustees’ interests over their duties to act in the

beneficiary’s best interest.

. Failure to Maintain Estate Property and Resulting Financial Harm: The family home
at 649 Running Water Circle, Albuquerque, NM, a major estate asset, was neglected by
the co-trustees for over a decade, resulting in its significant devaluation. The co-trustees
sold the property only in 2023, for a price well below market value due to years of
deferred maintenance and neglect. Despite the potential for rental income and increased
property value, the co-trustees failed to manage this asset responsibly, resulting in

significant financial harm to the Petitioner and a diminished estate value,




II1. Grounds for Reopening Probate
1. Breach of Fiduciary Duty under NMSA 1978, § 46A-8-813: The co-trustees have
failed to fulfill their fiduciary obligations under New Mexico law, which mandates that
trustees provide beneficiaries with full and accurate information concerning trust
administration. They did not inform Petitioner of the trust’s existence until more than two
months after the decedent’s passing, nor did they provide a single accounting, bank
statement, or inventory during the 13 years since they assumed their roles. Their failure to
provide transparency violates their duty to inform and report, preventing Petitioner from
verifying the proper handling of estate assets,
2. Different Bank of America Accounts Listed Without Explanation:
* Bank of America account numbers typically follow a 12-digit format for
traditional checking, savings, and money market accounts.
* In the Trust Agreement dated May 24, 2011, neither of the accounts have the

standard 12-digit numbers:

* Account

* Account
* Non-Judicial Settlement Agreement Account:

* The NJSA, signed in 2022, references a different Bank of America

| account_which is a 12-digit account number.

* Furthermore, there is no reference to what happened the checking account

and money market account from the Trust Agreement.




3. Misappropriation and Concealment of Estate Assets: The co-trustees have

demonstrated a pattern of financial mismanagement and lack of transparency, particularly

regarding the use of estate funds. A Bank of America accoun_
referenced on _was not listed as a Trust account in the Trust

Agreement provided to Petitioner on January 30, 2011. This account supposedly
contained $35,358.87 and was described as having been used for “expenses of last illness,
funeral, burial, and estate/trust administrative expenses until exhausted.” However:

a. Funeral and burial costs totaled only $3,484.20, as confirmed by a contract with

French Mortuary.
b. Ms. Naylor had health insurance to cover medical expenses from her last illness,
‘which should have minimized additional medical costs.
c. This leaves an unexplained discrepancy of $31,874.67, for which the co-trustees
have not provided any bank statements or supporting documentation to justify the

expenditure.

In addition to this discrepancy:
d. The NJSA lists an additional $108,016.95 in estate expenses with a vague
explanation of how these funds were used and no supporting documentation.
Oddly enough, this amount is described as covering, for example, “expenses of

last illness, funeral, burial, and administrative costs,” but these same categories



were previously accounted for under the $35,258.87 in the Bank of America
account, This creates a serious issue of overlapping or duplicative expenditures, as
funeral costs were minimal, and the funds in the Bank of America account were
purportedly exhausted for the same categories.

e. The NJSA references loans totaling $72,758.08 from Dr. Dale Gunn to the estate.
The description of these advances is “Payments made by Dale W. Gunn directly
or through the Estate’s Bank of America Account”. There is no accounting or

documentation detailing how these funds were used.

4. Unlawful Conditioning of Inheritance on Personal Loan Repayment: The co-trustees
secured Dr. Gunn’s personal loan with Petitioner’s share of the estate, unlawfully
conditioning her inheritance on the repayment of a private, unrelated debt. This action
violates the spendthrift provisions of the trust and constitutes financial exploitation,
coercion, and a breach of fiduciary duty by using estate assets for personal financial

leverage.

5. Prolonged Neglect and Resulting Devaluation of Estate Property: The co-trustees’
failure to maintain the family home, coupled with the delayed sale at a devalued price,
constitutes a breach of their dﬁty to preserve estate assets. This prolonged neglect resulted
in a diminished sales price for the home, depriving Petitioner of her rightful inheritance

and diminishing the estate’s overall value.



IV. Relief Requested
In light of the serious fiduciary breaches, prolonged failure to distribute assets, mismanagement

of estate property, and coercive conditions under which the NJSA was executed, Petitioner

respectfully requests the following relief from this Honorable Court:

1. Reopen Probate Proceedings: Petitioner requests that the Court reopen probate
proceedings for the estate of Elizabeth Williams Naylor. This will allow for a judicial

review of the co-trustees’ actions, administration, and the validity of the NJSA.

2. Detailed Fiduciary Accounting: Petitioner requests that the Court compel the co-trustees
to produce a complete and detailed accounting of all estate activities, including but not
limited to bank statements, ledgers, tax returns, and transaétion records from the

date of the decedent’s death in 2011 to the present.

3. Comprehensive, Updated Appraisal of All Estate Assets: Petitioner requests that the
Court order a new, independent appraisal of all estate assets, including real property, art,
antiques, and other valuables, to ensure accurate valuation for fair distribution. This
appraisal should include items previously omitted from the co-trustees’ inventory and

account for any discrepancies in past valuations,

4. Immediate and Unrestricted Distribution of Remaining Estate Assets: Petitioner

requests that the Court order the co-trustees to distribute all remaining estate assets




“outright, free of trust” to the beneficiary, as required under the terms of the 2011 Trust,

without additional conditions or delays.

. Restitution of Miss;ppropriated Assets and Compensation for Financial Losses:
Petitioner requests that the co-trustees be required to restore any funds or assets
improperly used or misappropriated for personal benefit. Additionally, Petitioner seeks
compensation for financial losses caused by the alleged ransacking of the home on
Running Water Circle in February 2023, as well as for the devaluation of the family home
due to neglect, loss of potential rental income, and other damages resulting from the co-

trustees’ failure to properly manage estate assets.

. Void the Non-Judicial Settlement Agreement (NJSA): Due to the coercive
circumstances under which Petitioner was compelled to sign the NJSA, as well as its
incomplete disclosures, Petitioner requests that the Court declare the NJSA void. The
NISA was executed without full disclosure of Petitioner’s right to contest it and under
duress, which renders it invalid and unenforceable. The Petitioner was completely

unaware of the alleged fraudulent behavior of the co-trustee at the time it was signed.

. Impose Penalties and Require Court Oversight: Petitioner requests that the Court
impose appropriate sanctions and penalties for the co-trustees’ breaches of fiduciary duty
and mandate ongoing court oversight of estate administration until all assets have been

properly accounted for and distributed.



Petitioner, Elizabeth Ann [Naylor] Owens, submits this petition in good faith, seeking judicial
intervention to enforce her rights as a beneficiary, restore her rightful inheritance, and hold the
co-trustees accountable for their actions. Petitioner reserves the right to provide additional
evidence and documentation in support of this petition. Petitioner respectfully requests that this

Court grant the relief requested and any other relief deemed just and proper.

Respectfully submitted,

Elizabeth Ann Naylor Owens /s/
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STATE OF NEW MEXICO

COUNTY OF BERNALILLO

SECOND JUDICIAL DISTRICT COURT
Case Number: D-202-PB-201100653

IN THE MATTER OF THE ESTATE OF:
ELIZABETH WILLIAMS NAYLOR, Deceased

MEMORANDUM OF LAW IN SUPPORT OF PETITION TO REOPEN PROBATE

PROCEEDINGS

COMES NOW, Petitioner, Elizabeth Ann Naylor Owens, and respectfully submits this Memorandum of

‘Law in support of her Petition to Reopen Probate Proceedings, Demand for Fiduciary Accounting, and

Request for Judicial Relief.

1. Legal Framework

A. Jurisdiction to Reopen Probate Proceedings
Under New Mexico law, probate proceedings may be reopened where there is evidence of incomplete
administration, newly discovered assets, or misconduct by fiduciaries. The New Mexico Uniform Probate
Code (NMSA 1978, §§ 45-1-101 et seq.) grants the court authority to intervene in cases involving alleged
breaches of fiduciary duty and mismanagement of estate assets.

e NMSA 1978, § 45-3-1008: States that probate proceedings may be reopened to administer estate

assets or resolve issues not adequately addressed during the initial administration.
e NMSA 1978, § 45-3-703: Requires personal representatives to act in the best interests of the

estate and its beneficiaries, providing for removal or sanctions where this duty is breached.

B. Fiduciary Duties of Executors and Trustees

11




The co-trustees ofAthe Elizabeth Williams Naylor Trust and the executor of her estate assumed fiduciary
obligations to act in the best interest of all beneficiaries. These obligations are outlined under the New
Mexico Uniform Trust Code (NMSA 1978, §§ 46A-1-101 et seq.).
e NMSA 1978, § 46A-8-813: Imposes a duty to inform and report, requiring trustees to provide
beneficiaries with complete and accurate information about trust administration.
e NMSA 1978, § 46A-8-802: Prohibits self-dealing and conflicts of interest, mandating that
trustees administer the trust solely for the benefit of its beneficiaries.
‘Failure to adhere to these duties constitutes a breach of trust, allowing the court to impose remedies under

NMSA 1978, § 46A-10-1001.

C. Grounds for Reopening
1. Failure to Distribute Assets: The trust mandated "immediate, free-of-trust” distribution of estate
assets upon the decedent's death. Thirteen years later, Petitioner has yet to receive her rightful
share of real property, personal property, and financial assets.
2. Breach of Fiduciary Duty:
o No annual accounting or inventory provided, violating NMSA 1978, § 46A-8-813.
o Mismanagement of estate assets, including failure to rent or maintain the decedent's
property, leading to financial losses.
3. Improper Coercion and Duress: Co-trustees secured Petitioner’s compliance with the
Non-Judicial Settlement Agreement (NJSA) by conditioning a personal loan on her agreement,

violating NMSA 1978, § 46A-8-802.

IL Case Law in Support of Petitioner’s Claims

New Mexico courts have consistently upheld beneficiaries' rights to accountability and transparency in

fiduciary relationships.
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e In re Estate of Hardison, 2001-NMCA-009: The court emphasized the fiduciary duty of
personal representatives to act with loyalty and fairess toward beneficiaries. Failure to provide
full and accurate accounting was grounds for sanctions.

e Lopez v. Adams, 1983-NMSC-016: Highlighted that undue influence or cocrcion invalidates
agreements made under duress, particularly in estate administration.

e Trustees of Casa Blanca Tr. v. Casa Blanca Condominium Ass’n, 1998-NMCA-121: Affirmed
that beneficiaries may seek removal of trustees who engage in self-dealing or fail to fulfill their
duties of care and loyalty. .

These precedents establish a clear mandate for judicial intervention where fiduciaries fail to meet their

obligations.

TI1. Relief Requested

The relief sought by Petitioner is consistent with New Mexico law and necessary to rectify breaches of
fiduciary duty, restore mismanaged assets, and uphold the decedent’s intent.
1. Reopening Probate Proceedings: Allows the court to examine fiduciary actions and address
unresolved issues.
2. Fiduciary Accounting: Compels co-trustees to produce detailed ﬁnar_xcial records, as required
under NMSA 1978, § 46A-8-813.
3. Restitution and Removal of Trustees: Permitted under NMSA 1978, § 46A-10-1001 where
breaches of trust are established.
4. Voidance of NJSA: Necessary to undo an agreement executed under duress and incomplete

disclosure,

IV, Conclusion

13




The Petition to Reopen Probate Proceedings is supported by New Mexico statutes, case law, and the
fiduciaries' ongoing failure to comply with their legal obligations. The Court should reopen probate to

ensure transparency, accountability, and the equitable resolution of this matter.

Respectfully submitted,

Is/ Elizabeth Ann Naylor Owens
Petitioner

Dated: 11/22/24
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STATE OF NEW MEXICO

COUNTY OF BERNALILLO

SECOND JUDICIAL DISTRICT COURT
Case Number: D-202-PB-201100653

IN THE MATTER OF THE ESTATE OF:
ELIZABETH WILLIAMS NAYLOR, Deceased

Affidavit of Elizabeth Ann [Naylor] Owens

BEFORE ME, the undersigned authority, personally appeared Elizabeth Ann Naylor Owens,

who, being first duly sworn, deposes and states as follows:

1. Personal Information

1. My name is Elizabeth Ann Naylor Owens. I reside at_

2. Iam the daughter of Elizabeth Williams Naylor, deceased, and a beneficiary of her

estate.

11. Statement of Facts

3. My mother, Elizabeth Williams Naylor, passed away on November 24, 2011. At the
time of her death, she had executed a Last Will and Testament and the Elizabeth
Williams Naylor Protective Living Trust (2011 Trust”), which provided for the equal
distribution of her assets to her children, myself and Mark Naylor.

4. Thirteen years after her passing, I have yet to receive my rightful share of the estate
assets as required under the trust’s terms.

5. From my mother’s death through February 2023, Mark Naylor avoided discussing the

estate, despite being fully aware of my financial challenges. Instead, Mr. Naylor and his
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husband, Dr. Dale Gunn, secured loans against my interest in the estate and charged me
interest. These loans were made directly to themselves, not to the estate.

6. Iwas unaware until February 2023, when I began investigating potential fiduciary
wrongdoing, that they were not permitted to secure loans against my interest becanse the
trust is a spendthrift trust. This discovery highlighted significant breaches of fiduciary
responsibility on their part.

7. 1began investigating their management in February 2023 after an alleged ransacking
occurred at the family home, resulting in the loss of expensive artwork and antiques. This
event occurred after I demanded that the family home finally be sold and the estate assets
distributed.

8. Over the years, Mr. Naylor and Dr. Gunn portrayed themselves as supportive while
systematically avoiding transparency, delaying distributions, and refusing to engage in
meaningful discussions about the estate. Their actions have caused substantial financial

and emotional harm.

II1. Fiduciary Breaches
9. The co-trustees of the 2011 Trust, Mark Naylor and Dr. Dale Gunn, have failed to fulfill
their fiduciary duties in the following ways:

o Failure to Provide Annual Accountings: Despite the trust’s requirement to
provide annual accountings, I have never received complete or accurate financial

records.
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Failure to Distribute Assets: No tangible personal property, including valuable
art and antiques, has been distributed to me, even though the trust mandates
immediate and “free-of-trust” distribution.

Mismanagement of Property: The family home at —n
Albuquerque, NM, was left unmaintained for years, leading to significant
financial losses when it was sold far below market value.

Unauthorized Loans: They secured personal loans against my share of the estate,
charging me interest in direct violation of the trust’s spendthrift provision. These
actions constitute self-dealing and breach of fiduciary duty under NMSA 1978, §
46A-8-802.

Coercion: In May 2022, I was pressured into signing a Non-Judicial Settlement
Agreement (NJSA) under duress. This agreement was preseﬁted as a condition
for receiving financial assistance in the form of a personal loan, effectively using

my inheritance as leverage.

IV. Financial and Emotional Impact

10. Their actions have caused me significant financial harm, including:

¢

Loss of potential rental income from the family home, which could have
generated substantial revenue had it been rented or sold promptly.

Financial strain caused by their failure to distribute my rightful share of the estate,
forcing me into unfavorable loan agreements.

The ransacking of the family home and the loss of irreplaceable artwork and

antiques, further diminishing the value of the estate.
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11. The co-trustees have also caused emotional distress, particularly during critical periods of
persohal difficulty, including my husband’s hospice care, my daughter’s traumatic

experiences, and my own financial instability.

V. Re(iuests for Relief
12. I respectfully request that the Court:

o Reopen probate proceedings to examine the actions of the co-trustees and
personal representative.

o Compel a detailed fiduciary accounting to ensure transparency and accountability.

o Order restitution for the financial losses and misappropriation caused by their
actions.

o Remove the co-trustees from their fiduciary roles and appoint an independent

trustee to oversee the estate.

VI. Verification
13. I affirm under penalty of perjury that the facts stated in this affidavit are true and correct

to the best of my knowledge.

DATED this day of , 2024,

Elizabeth Ann Naylor Owens

SWORN TO AND SUBSCRIBED BEFORE ME on this ___ day of __ 2024,
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Notary Public
My Commission Expires:
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